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silence under article 6(2) in any such subsequent proceedings. If he is to seek to
preserve this right by not exposing himself to such risk, by not seeking to challenge
the basis on which the anti-social behaviour order is sought, he would be compelled
to constrain himself in the initial proceedings such that his general right to a “fair”
hearing under article 6(1) in

P determination of his “civil rights and obligations” regardless of any minimum

guaranteed rights afforded in respect of a “criminal charge” under article 6(3),
would be compromised. Anonymity of witnesses probably will not be achievable
in these circumstances. The problem of fearful witnesses can be dealt with
improving the role of the CPS and police rather than reducing the threshold required
for an order to be made.

The jurisdiction to accept Clingham is properly exercised. The definition of
“criminal cause or matter in section i(i)(a) of the Administration of Justice Act 1960,
for the purpose of appeal to the higher courts, is wider than the phrase “criminal
proceedings™: see Ex p Alice Woodball (1888) 20 QBD 832; Amand v Home
Secretary [1943] AC 147; Eonalumt v Secretary of State for the Home Department
[1985] QB 675; Carr v Atkins [1987] 1 QB 963; Customs and Excise Comrs v City
of London Magistrates® Court

H [2000] 1 WLR 2020. Applying that approach the making of an anti-social behaviour

order would clearly be a criminal cause or matter, as is everything that flows from it.

Adrian Eulford QC and fames Stark for the McCanns. Anti-social behaviour
orders require proof of conduct that is criminal in nature, closely
akin to offences under sections 4A and 5 of the Public Order Act 1986 and A section 2
of the Protection from Harassment Act 1997 and may lead to restrictions on liberty that
constitute a punishment. Although the wording of sections 4A and 5 Public of the 1986
Act is not identical to section 1 of the Crime and Disorder Act 1998, the conduct
involved all falls within section 1. Furthermore, there is no limitation placed on the
definition of harassment in section 7(2) of the Protection from Harassment Act 1997.
English law contains a number of strict liability offences. The lack of a
requirement of intent cannot render the proceedings civil. Furthermore, mens rea in
both section 5 of the Public Order Act 1986 and section 2 of the Protection from
Harassment Act 1997 offences is knowledge based i.e. knew or ought to have
known. Most tellingly of all section i(10) of the Crime and Disorder Act 1998 itself
creates an offence without the requirement of intent. It is subject only to a
reasonable excuse defence. C
Whether a prohibited act leads to criminal proceedings depends upon the
consequences arising from the act not the form of the statute within which it is described
or the procedure by which proceedings are commenced. The procedure must be looked
at in its totality from the beginning to the end. Although proceedings are started by
complaint that is not conclusive. An anti-social behaviour order makes those against
whom they are made subject to the risk of criminal sanctions in respect of conduct that
would not otherwise be criminal. Conduct which is criminal in character may well take
place only at the stage of breach of an order. Prohibitions against committing criminal
offences or defined types of anti-social behaviour can be made, breach of which may
expose the individual to far more serious penalties than the offence itself. Although it
may have been Parliament’s intention to create civil rather than criminal proceedings,
one has to look at £ what has been created not what it was intended to create. The fact
that there are different stages to the proceedings does not prevent both stages being
criminal causes or matters: see Amand v Home Secretary [1943] AC 147; R v Board of
Visitors of Hull Prison, Ex p St Germain [1979] QB 425. Consequently, applications for
anti-social behaviour orders are the initial step in a criminal cause or matter.
The second limb of section 1(1) of the Crime and Disorder Act 1998, the
requirement of it being “necessary” to make an order is not at odds with the
character of the proceedings being criminal Those elements come into play in other





